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.1 NTRODUCTI ON

Plaintiff Stephen Barrett filed this action under
Pennsyl vani a’ s defamation | aw, agai nst Defendants the Cataconbs
Press, Janes R Privitera, Alan Stang, Darlene Sherrell and CDS
Network, Inc. W have jurisdiction over this diversity action
pursuant to 28 U.S.C. § 1332.

Def endant Darl ene Sherrell has independently noved to
dismss this suit pursuant to Fed. R Cv. P. 12(b)(2) for |ack
of personal jurisdiction. W have reviewed the record and
conclude that for the follow ng reasons, this court cannot

exerci se personal jurisdiction over Defendant Darl ene Sherrell.



I'l. FACTS

Plaintiff in this case is a resident and psychiatrist in
Al | entown, Pennsylvania. Decl. Barrett 3/5/99 at {1 1-2. Since
1969, he has been involved in investigating and dealing wth many
aspects of quackery, health frauds, m sinformation and consuner
strategy. I1d. at 1 4. He has also been responsible for witing,
co-authoring or editing over 200 publications relating to
consuner health. 1d. Since Decenber 1996, Plaintiff has
mai nt ai ned a conputer Wb site called Quackwat ch, which provides
i nformati on about quackery, health frauds and consuner deci sions.
Id. at 1 6. Plaintiff’'s Wb site has received i nternational
acclaim with nore than fifty awards and/or favorable nentions in
newspapers, nagazi nes and journals throughout the worl d.

Only about 1% of the Quackwatch Web site addresses the
fluoridation debate through its “Fluoridation: Don’t Let the
Poi sonnongers Scare You” page. 1d. at § 7. This Wb site al so
provi des hypertext links to other Web sites that pronote
fluoridation of public water sources. Decl. Sherrell 4/2/99 at ¢
4. Al though Plaintiff has participated in these activities and
has edited a book and a few articles that nmention fluoridation,
he clains that he has not been involved in pronoting fluoridation
nationally. Decl. Barrett 3/5/99 at { 5.

Plaintiff first became aware of the existence of Defendant

Sherrell, a resident of Oregon, after she joined the health fraud



di scussi on group co-sponsored by the Quackwatch Wb site, which

has 300 nenbers from across the country.* 1d. at {7 8-9. She

The discussion in ACLU v. Reno, 929 F. Supp. 824, 834-35
(E.D. Pa. 1996), aff’'d, 521 U. S. 844 (1997), is instructive:

24. One-to-many nessaging. The Internet al so contains
automatic mailing list services (such as “listservs”),
[also referred to by witnesses as “mail expl oders”] that
allow comunications about particular subjects of
interest to a group of people. For exanple, people can
subscribe to a “listserv’” mailing list on a particular
topic of interest to them The subscriber can submt
nmessages on the topic to the listserv that are forwarded
(via e-mail), either automatically or through a human
noder ator overseeing the listserv, to anyone who has

subscribed to the mailing list. A recipient of such a
message can reply to the nessage and have the reply al so
distributed to everyone on the nmailing list. Thi s

service provides the capability to keep abreast of
devel opnents or events in a particular subject area
Most |istserv-type mailing lists automatically forward
all incomng nessages to all mailing |ist subscribers.
There are thousands of such mailing |list services on the
Internet, collectively with hundreds of thousands of

subscri bers. Users of “open” |istservs typically can add
or renove their names from the miling [ist
automatically, wth no direct human involvenent.
Li stservs may al so be “closed,” i.e., only allow ng for

one’ s acceptance into the listserv by a human noder at or.

25. Distributed nmessage databases. Simlar in function
to listservs —but quite different in how communi cati ons
are transmtted —are distributed nessage dat abases such
as “USENET newsgroups.” User-sponsored newsgroups are
anong the nost popular and w despread applications of
I nternet services, and cover all inmaginable topics of
interest to users. Like listservs, newsgroups are open
di scussi ons and exchanges on particular topics. Users,
however, need not subscribe to the discussion mailing
list in advance, but can instead access the database at
any tinme. Some USENET newsgroups are “noderated” but
nost are open access. For the noderated newsgroups, al

messages to the newsgroup are forwarded to one person who
can screen them for relevance to the topics under
di scussi on. USENET newsgroups are di ssem nated usi ng ad
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joined the discussion |ist by posting a nessage on-line for view
by the entire discussion group. In the Plaintiff’s opinion, when
the volune of nessages posted becane sufficiently large to be
unproductive, he posted a nessage to that effect which was
dissemnated to the entire discussion group. I1d. at T 9. M.
Sherrell, however, clains that she sinply posted one nessage to

the list and that the remai nder of her postings were responses to

hoc, peer to peer connections between approximtely
200, 000 conputers (called USENET “servers”) around the
wor | d. For unnoder ated newsgroups, when an individua
user with access to a USENET server posts a nessage to a
newsgroup, the nessage is automatically forwarded to al
adj acent USENET servers that furnish access to the
newsgroup, and it is then propagated to the servers
adjacent to those servers, etc. The nessages are
tenporarily stored on each receiving server, where they
are available for review and response by individual
users. The nessages are automatically and periodically
purged fromeach systemafter a tine to make roomfor new
nmessages. Responses to nessages, |ike the original
nmessages, are automatically distributed to all other
conputers receiving the newsgroup or forwarded to a
noderator in the case of a noderated newsgroup. The
di ssem nation of nmessages to USENET servers around the
world is an automated process that does not require
di rect human intervention or review

26. There are newsgroups on nore than fifteen thousand
di fferent subjects. [In 1994, approximtely 70,000
nmessages were posted to newsgroups each day, and those
messages were distributed to the approxi mately 190, 000
conputers or conputer networks that participate in the
USENET newsgroup system Once the nessages reach the
approxi mately 190, 000 receiving conputers or conputer
networks, they are available to individual users of

t hose conputers or conputer networks. Collectively,

al nost 100, 000 new nessages (or “articles”) are posted
t o newsgroups each day.



ot her participants’ postings. Decl. Sherrell 4/2/99 at § 5. She
then apparently attenpted to engage Plaintiff in a private e-nail
di scussi on about fluoridation. Decl. Barrett 3/5/99 at | 9.

Subsequently, the alleged defamatory statenents appeared on
Defendant’s Wb site. 1d. at § 10. Plaintiff sent her an e-nuil
threatening a | awsuit after seeing her Wb site. [|d. Defendant
responded by maki ng sone nodifications to her Web site and
informng Plaintiff of this action via e-mail. |d. at T 11.
Plaintiff clains that such nodifications nmade it clear that she
was quoting fromM. Privitera s book, which is available
wor | dwi de. Decl. Sherrell 4/2/99 at | 6.

Plaintiff also alleges that Defendant subsequently posted
messages with a hypertext |link back to her Wb site on several
i stserves or USENET di scussion groups including: (1) a Dental
Public Health Iist maintained by a conputer at the University of
Pittsburgh, which has national distribution; (2) to the owner of
the Chiro-List which has about 350 chiropractors across the
country; (3) at “sci.ned.dentistry”; (4) at
“msc.health.alternative,” a USENET group that is believed to
have tens of thousands of participants; and (5) at
“msc.kids. health,” a USENET news group that probably has
t housands of participants. Decl. Barrett 3/5/99 at Y 12-21. In
Decenber, Defendant opened another Web site which Plaintiff

all eges is dedicated to “attacking me and several coll eagues.”



Id. at 1 22. Plaintiff alleges that he has “good reason to
believe that she posted a total of at |east 90 nessages to at

| east 12 USENET news groups, with total nenbership in the tens of
t housands, and that nany of these nessages encouraged people to
visit one or nore [of] her sites that contai ned defamatory
statenents about ne.” |Id. at T 23. Plaintiff, however, has not
of fered any evidence to support this allegation.

Defendant is closely associated with individuals who are
interested in advocating agai nst the fluoridation of water
sources throughout the United States. 1d. at § 27. Defendant
states that she has never been physically present in the
Commonweal t h of Pennsyl vani a except to pass through the state a
few tinmes, nore than ten years ago.? Decl. Sherrell 2/18/99 at
6. She also alleges that the information which she has posted on
the World Wde Wb “was not targeted to the Commonweal t h of
Pennsyl vania” and that her activity was part of a larger public
debate on fluoridation issues. 1d. at Y 8-11; see also Decl.

Sherrell 4/2/99 at T 9-10.

I11. DI SCUSSI ON
Def endant Darl ene Sherrell has noved to dismss Plaintiff’'s

Conpl aint pursuant to Fed. R GCv. P. 12(b)(2) by arguing that

’Def endant was involved in a major fluoridation case in
Pennsylvania in the late 1970's and the early 1980's. Decl.
Barrett 3/5/99 at T 29.



this court |acks personal jurisdiction. Wen a notion to dismss
under Fed. R CGv. P. 12(b)(2) is filed, the burden falls upon
the plaintiff to conme forward with sufficient facts to establish
a prima facie case in favor of personal jurisdiction. Carteret

Savi ngs Bank, FA v. Shushan, 954 F.2d 141, 146 (3d Cr. 1992).

To the extent that a defendant files opposing affidavits or
depositions, a plaintiff may not rest on nere allegations in the
conpl ai nt but nust support such jurisdictional allegations with

appropriate affidavits or other evidence. See Tine Share

Vacation Cub v. Atlantic Resorts, Ltd., 735 F.2d 61, 66-67 n.9

(3d Cr. 1984). Any conflict of facts between the plaintiff and
defendant are to be resolved in favor of the plaintiff. TJS

Brokerage & Co., Inc. v. Mhoney, 940 F. Supp. 784, 787 (E. D. Pa.

1996); D_Mark Mtg., Inc. v. Louisiana Health Serv.& Indemity

Co., 913 F. Supp. 402, 405 (E.D. Pa. 1996).

The applicable | aw has been stated nmany tinmes. Pursuant to
Fed. R Cv. P. 4(e), federal courts are authorized to exercise

personal jurisdiction over a nonresident to the extent permtted

by Iaw of the state where the action is brought. Provident Nat’|

Bank v. California Fed. Sav. & lLoan Ass’'n, 819 F.2d 434, 436 (3d

Cr. 1987). Federal courts follow a two-step analysis to
determine if personal jurisdiction is proper: (1) if jurisdiction
is proper under the forum s |long-armstatute; and (2) the

exerci se of personal jurisdiction over the defendant conports



Wi th due process under the U. S. Constitution.

Accordingly, we |look to the Pennsylvani a Long- Arm St at ut e,
42 Pa. C.S.A 8 5332, to determ ne whether facts or circunstances
exist to require the defendants to answer in this forum Section
5332(a)(4) states that the long-armstatute extends to a person
who causes “harmor tortious injury by an act or omssion in this
Comonweal th.” It also states that personal jurisdiction “shal
extend to all persons . . . to the fullest extent allowed under
the Constitution of the United States and may be based on the
nmost m ni num contact with this Commonweal th al |l owed under the
Constitution of the United States.” 42 Pa. C. S. A 8 5332(b).
Thus, the two-step inquiry coll apses into one coextensive wth
the due process clause of the United States Constitution because
“[t] he Pennsylvania statute permts the courts of that state to
exerci se personal jurisdiction over nonresident defendants to the
constitutional limts of the due process clause of the fourteenth

anendnent.” See, e.q., Mllon Bank (East) PSFS, Nat’'|l Ass'n v.

Farino, 960 F.2d 1217, 1221 (3d Cr. 1992); Enpire Abrasive

Equi pnent v. HH Wtson, Inc., 567 F.2d 554, 556 n.1 (3d Gr.

1977).

Ceneral jurisdiction permts a court to exercise personal
jurisdiction over a nonresident defendant when “that party can be
called to answer any clai magai nst her, regardl ess of whether the

subj ect matter of the cause of action has any connection to the



forum” Mellon Bank, 960 F.3d at 1221. General jurisdiction can

even be exercised over non-forumrelated activities when the
def endant has engaged in “systematic and conti nuous” activities

in the forum state, see Hel ocpoteros Naci onal es de Col unbi a v.

Hall, 466 U S. 408, 414-16 (1984). On the other hand, specific
jurisdiction arises when the rel ationship between “the def endant,
t he cause of action, and the forumfalls within the ‘m nimum

contacts’ framework first announced in |International Shoe Co. V.

Washi ngton, 326 U.S. 310 (1945), and |ater refined by the

abundant progeny of that |andmark case.” Mellon Bank, 960 F. 3d

at 1221.

We agree with the Defendant that general jurisdictionis
clearly inapplicable in this case. GCeneral jurisdiction is
normal Iy i nvoked when a defendant has “systemati c and conti nuous”
contacts with the forumstate, which include participating in a
consecutive series of activities fromwithin the forumstate. In

Hel i copteros Naci onal es, for exanple, the Court denied general

jurisdiction, finding that the defendant did not have sufficient
“systemati c and continuous” contact wth the forum state,

al though it had purchased mllions of dollars worth of products,
negoti ated a contract and even trai ned enpl oyees fromw thin the
forumstate. 466 U.S. at 418. These contacts nust be “so
substantial and of such a nature as to justify suit against it on

causes of action arising fromdealings entirely distinct from



those activities.” |International Shoe, 326 U S. at 318.

Al though Plaintiff attenpts to argue that the Defendant’s
activities on the Wb which were nationally accessi bl e anount ed
to “systematic and conti nuous contact” w th Pennsyl vania, they do
not cite any cases supporting this proposition. |[If anything, the
Third Grcuit has consistently held that national publications do
not constitute “continuous and substantial contacts” with the

forum st at e. Gehling v. St. George’s Sch. of Medicine, Ltd., 773

F.2d 539, 542 (3d Cr. 1985); Reliance Steel Prods. Co. V.

Wat son, Ess, Marshall & Enggas, 675 F.2d 587, 589 (3d Cr. 1982).

We concl ude that the Defendant does not have “systematic and
conti nuous” contacts with Pennsylvania and Plaintiff has not
produced sufficient evidence to neet this high threshol d.

As specific jurisdiction applies in the present case, we
need to exam ne whether the “m ni mum contacts” exist that are
purposefully ainmed at the forumstate. |In order to conport with
due process, a nonresident defendant nust have sufficient m ninmm
contacts with the forumstate so “that the maintenance of the
suit does not offend ‘traditional notions of fair play and

substantial justice. I nternational Shoe, 326 U S. at 316

(quoting MIliken v. Meyer, 311 U S. 457, 463 (1940)). Physical

presence is no | onger necessary to establish mninmmcontacts for

t he purposes of personal jurisdiction. Burger King Corp. V.

Rudzewi cz, 471 U. S. 462 (1985). A court generally applies two
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standards in deciding whether the m nimumcontacts test has been
met for specific jurisdiction. First, the plaintiff nust show
that the “defendant had the m ni num contacts with the forum
necessary for the defendant to have ‘reasonably antici pate[d]

being haled into court there.’”” Penzoil Prods. Co. v. Colelli &

Associates, 149 F.3d 197, 201 (3d Gr. 1998) (quoting Wrl d-Wde

Vol kswagen Corp. v. \Wodson, 444 U.S. 286, 297 (1980)).

| nportant factors in determ ning whether this test has been net
are the quality of the contacts between the forum the defendant

and the litigation, see Shaffer v. Heitner, 433 U S. 186, 204

(1977), and whet her the cause of action flows fromthe contacts
and whet her the defendant has purposefully availed hinself of the
privilege of conducting activities in the forumstate. Hanson v.
Denckla, 357 U S. 235, 253 (1958). Second, a court nust al so

i nqui re whether “the assertion of personal jurisdiction would

conport with ‘fair play and substantial justice. Bur ger Ki ng,

471 U. S. at 476 (quoting International Shoe, 326 U S. at 320);

see al so Penzoil Products, 149 F.3d at 201. W are m ndful of

the Suprenme Court’s adnonition that the m ni num contacts test
provi des few answers that “wll be witten in ‘black and white.
The greys are dom nant and even anong themthe shades are

i nnunerable.” Kulko v. Superior C. of Cal., 436 U S. 84, 92

(1978).

A Summary of Internet Cases
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The issue of personal jurisdiction based on Internet
activity is arelatively new issue for the federal courts. The
varied federal court decisions have announced sone gui di ng
principles that can be gleaned fromthe case law. Under the
m ni mum contacts inquiry, the general focus is the nature and
quality of activity that a defendant conducts over the Internet.

See Zippo Mg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119,

1124 (WD. Pa. 1997).

Personal jurisdiction clearly exists, for exanple, when
Internet activity involves business over the Internet, including
on-line contracts with residents of a foreign jurisdiction or
substantial interactivity of a cormmercial nature with the Wb

site. See, e.q., Zippo Mg. Co., 952 F. Supp. at 1125-26 (held

that jurisdiction my be exercised because defendant contracted
w th approximately 3,000 individuals and seven I nternet access

providers in Pennsylvania); Maritz, Inc. v. Cybergold, Inc., 947

F. Supp. 1328, 1333 (E.D. Mb. 1996) (held that creating an online
comercial mailing list by signing people up at their Wb site

for comercial purposes was purposeful availnent); Gary Scott

Int’1, Inc. v. Baroudi, 981 F. Supp. 714, 716-17 (D. Mass. 1997)

(held that personal jurisdiction could be exercised because
def endant solicited and sold his product via his Wb site to
Massachusetts residents and had a maj or deal with a Massachusetts

busi ness); Superquide Corp. v. Kegan, 987 F. Supp. 481, 486-87

12



(WD.N.C. 1997) (held that personal jurisdiction my be exercised
under the assunption that citizens of the forumstate via the
I nternet have utilized the commercial services and acquired

products fromthe defendant); Thonpson v. Handa-lLopez, Inc., 998

F. Supp. 738, 743-44 (WD. Tx. 1998) (held that personal
jurisdiction could be exercised when defendant entered into on-
line contracts for commercial purposes with residents of the

forumstate). |In the semnal case of ConpuServe, Inc. v.

Patterson, the Sixth Crcuit held that on-line contracts between
the defendant and plaintiff were sufficient to exercise personal
jurisdiction over the defendant. 89 F.3d 1257, 1264 (6th Gr.
1996). In particular, the court found the defendant had a
“substantial connection” with the forumstate as nore than a
purchaser of services: “Patterson chose to transmt his software
from Texas to ConpuServe’'s systemin OChio, that nyriad others
gai ned access to Patterson’s software via that system and that
Patterson advertised and sold his product through that system?”
Id. at 1264.

Beyond such clear cut cases, courts have differed in their
determ nation of the level of interactivity and comercial nature
of the information that occurs on the Wb site required to
trigger personal jurisdiction. 1In one |line of cases, courts have
declined to exercise jurisdiction on the basis that the Wb site

i s passive where the site nerely provides information to those

13



who seek it.%® See, e.q., Cybersell, Inc. v. Cybersell, Inc., 130

F.3d 414, 418-19 (9th Gr. 1997) (held that an Internet
advertisenent alone is insufficient to subject an advertiser to

jurisdiction); Transcraft Corp. v. Doonan Trailer Corp., No. 97-

C- 4943, 1997 W 733905, at *8-*10 (N.D. Ill. Nov. 17, 1997) (held
that Web site advertisenent with an e-nail address for inquiries

was insufficient to subject a defendant to personal

jurisdiction); CFCS 2 GO, Inc. v. CFO2 GO 1Inc., No. C97-4676
SI, 1998 W. 320821, at *6 (N.D. Cal. June 5, 1998) (held that Wb
site with description of defendant’s business and cont act
information did not anmobunt to purposeful availnent); Smth v.

Hobby Lobby Stores, Inc., 968 F. Supp. 1356, 1364-65 (WD. Ark.

1997) (held that an advertisenent in a trade publication on the
Internet without a contract to sell any goods or services wth
citizens of the forumstate is insufficient to trigger

jurisdiction); ESAB G oup, Inc. v. Centricut, L.L.C., No. Gv. A

4:98-1654-22, 1999 W. 27514, at *10 (D.S.C. Jan. 15, 1999) (held
t hat Defendant’s nmai ntenance of its Wb site to sell products
does not neet m ninumcontacts requirenents for jurisdiction).

Anot her |ine of cases has rejected the hol ding that

The followi ng courts also declined to exercise persona
jurisdiction over a defendant that had nerely advertised on the

Web. See, e.q., Bensuan Restaurant Corp. v. King, 126 F.3d 25 (2d
Cir. 1997); Hearst Corp. v. Goldberger, No. 96 Civ. 3260, 1997 W
97097 (S.D.N. Y. Feb. 26, 1997). Wiile such cases are
instructive, they were decided under the New York | ong-arm
statute, which is nore limted than due process.

14



advertisement Web sites are nerely passive. For exanple, in

Inset Sys.. Inc. v. Instruction Set, Inc., the court held that a

m ni mum contacts test was satisfied by nerely an Internet
advertisenent and a toll-free nunber for inquiries. 937 F. Supp.

161, 165 (D. Conn. 1996); see also Telco Comunications v. An

Appl e A Day, 977 F. Supp. 404, 407 (E.D. Va. 1997) (held that

advertising and solicitation over the Internet via a Wb site
triggers jurisdiction). The weight of the case |aw, however,
seens to favor the analysis that requires sonething nore than a
Web site that acts as a worl dw de advertisenent to trigger
personal jurisdiction.

A last category of cases exist that is difficult to classify
because non-Internet contacts factored into the court’s deci sion
as to whether the exercise of personal jurisdiction was proper.

In Blunenthal v. Drudge, for exanple, the court held that the

exerci se of personal jurisdiction was proper because of an
interactive Wb site as well as travel to the D strict of
Colunbia to pronote his Wb site. 992 F. Supp. 44, 54-56 (D.D.C
1998). Moreover, Drudge had al so made contacts and solicitations
via e-mail, telephone and nmail with District residents. |[d.

Under a simlar jurisdictional analysis, courts have held that
personal jurisdiction may be exerci sed over a Defendant when
contacts with the forumare sonething “nore” than via a Wb site.

See, e.q., Cody v. Ward, 954 F. Supp. 43, 47 (D. Conn. 1997)

15



(held that m nimum contacts were sufficient because the defendant
made fraudul ent m srepresentati ons about a stock purchase via e-

mail and in a series of telephone calls); Digital Equip. Corp. v.

Altavista Tech., Inc., 960 F. Supp. 456, 462 (D. Mss. 1997)

(held that m ni mum contacts test was satisfied because of a
contract agreenent to apply Massachusetts | aw and the
solicitation of Massachusetts business though its Wb site);

Edias Software Int’l, L.L.C v. Basis Int'l, Ltd., 947 F. Supp.

413, 418-421 (D. Ariz. 1996) (held that a contract and

| ongstanding relationship with the plaintiff on top of defamatory
statenents about the plaintiff via e-mail and through its Wb
page was sufficient to trigger personal jurisdiction);

Resuscitation Techs., Inc. v. Continental Health Care Corp., No.

| P 96- 1457-C-M S, 1997 W 148567, at *5 (S.D. Ind. Mar. 24, 1997)
(held that the forumstate could exercise personal jurisdiction
based on defendant’s extensive conmuni cation through e-mail and
by fax relating to a joint business operation that would have a

significant comercial inpact in the forumstate); Heroes, |Inc.

V. Heroes Found., 958 F. Supp. 1, 4-5 (D.D.C. 1996) (held that

Web page and an advertisenent in a | ocal paper soliciting
contributions was sufficient to trigger jurisdiction); Anerican

Network, Inc. v. Access Anerical/ Connect Atlanta, 975 F. Supp.

494, 498-99 (S.D.N. Y. 1997) (held that Wb page adverti senment and

services agreenents delivering software packages to six New York

16



subscri bers trigger jurisdiction); Hasbro, Inc. v. due

Conputing, Inc., 994 F. Supp. 34, 44-45 (D. Mass. 1997) (held

that its performance of work for a Massachusetts conpany coupl ed
with an Internet site to attract custonmers was sufficient to
exerci se personal jurisdiction).
B. M ni rum Cont act s
1. Internet Activity
We nust exam ne whet her the Defendant has m ni num contacts
“Wwth the forunf and did reasonably anticipate “being haled into

court there.” World-Wde Vol kswagen, 444 U. S. at 297. |In doing

so, we presune that Plaintiff’s allegations are true. TJS
Brokerage, 940 F. Supp. at 787. By exam ning the current case
law on the Internet, we find that many courts have exerci sed
personal jurisdiction when a defendant has posted a Wb page and

participated in other non-Internet related contact with the

forum See, e.q., Cody, 954 F. Supp. at 47; Resuscitation

Techs., 1997 WL 148567, at *5. In Blunenthal, for exanple, not

only did the Defendant operate a Wb site with defamatory
material, but he also nade trips to the District of Colunbia to
pronote his Wb site and nade contacts with various District
residents via e-mail, telephone and U S. mail. 992 F. Supp. at

54. The Blunenthal court found that in order for the court to

exercise jurisdiction, beyond the maintenance of a honme page,

“there nmust al so be sone other non-Internet rel ated contacts

17



bet ween t he defendant and the forumstate.” 1d. at 56. M.
Sherrell has not recently participated in any non-Internet
rel ated contacts with Pennsylvania residents,* see Decl. Sherrel
2/ 18/ 99 at 91 3-7; Decl. Barrett 3/5/99 at Y 9-29, and thus we
must solely exam ne the strength of Defendant’s ties with this
forumvia her Internet activity. Zippo, 952 F. Supp. at 1124.
First, Defendant maintained two of her own informational Wb
sites on which there exists defamatory information and articles
concerning the Plaintiff. See Decl. Barrett 3/5/99 at 9T 10, 22.
Plaintiff also asserts that the Defendant engaged in
activity beyond maintaining informati on on her Wb sites.
Plaintiff argues that Defendant posted nessages on vari ous
national |istserves or news discussion groups wth |Iinks back to
her Web sites for the purpose of destroying his reputation and
reachi ng hundreds, if not thousands, of Pennsylvania residents.
Id. at 1Y 10, 12-26. For exanple, Ms. Sherrell posted to
m sc. health.alternative stating in part: “[t]he Anmerican Counci
on Science and Health, and Stephen Barrett’s Quackwatch group
pretend to be consuner advocates.” 1d. at § 18. In another
exanpl e, she posted to msc.kids.health with the foll ow ng

statenent: “If you think Quackwatch is a reliable source of

“Def endant’ s invol venent in fluoridation cases was not only
over 15 years ago, but also unrelated to this Plaintiff’s case
for the purpose of specific jurisdiction. Dayhoff Inc. v. HJ.
Heinz Co., 86 F.3d 1287, 1302 (3d Cir. 1996).

18



information, | suggest you look at it nore closely.” 1d. at
1 20.

The “constitutional touchstone” of personal jurisdiction is
“whet her the defendant purposefully established ‘m ni mum

contacts’ in the forumstate.” Burger King Corp., 471 U S. at

474. At the one end of the spectrum the Court has held that
“pl acenent of a product into the stream of comrerce, w thout

nmore,” is not enough to satisfy the purposeful avail nent

requi renent for mninmumcontacts. Asahi Metal Indus. Co. v.

Superior &. of Cal., 480 U S 102, 112 (1987) (plurality). At

the other end of the spectrum the Court has hel d that
defendant’s circulation of a national magazine with |ibel ous
information in the forumstate constituted sufficient m ninmm

contacts. Keeton v. Hustler Magazine, Inc., 465 U S. 770 (1984).

The Court explained that the “regular nonthly sales of thousands
of magazi nes cannot by any stretch of the inagination be
characterized as random isolated, or fortuitous.” 1d. at 774.
In the Internet context, courts are divided as to whether
personal jurisdiction should be exercised where the def endant
merely maintains a Wb site without any contract to sell goods or
any active solicitation. Wile sone courts have held that such
“passive’” Wb sites are insufficient to trigger jurisdiction,

see, e.q., Cybersell, 130 F.3d at 418-19; Smith, 968 F. Supp. at

1364- 65, others have held that a Web site adverti senent in and of
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itself is sufficient to confer jurisdiction, see, e.d., lnset

Sys., 937 F. Supp. at 165; Telco Communi cations, 977 F. Supp. at

407. Not only does the weight of the authority favor the
rationale that a “passive” Wb site is insufficient to trigger
jurisdiction, but we believe that such decisions conport with the
tradi tional concept of personal jurisdiction where nerely

fortuitous contact is insufficient. See, e.q., Keeton, 465 U. S.

at 774; Asahi, 480 U. S. at 112. Moreover, follow ng the

rational e of Inset Sys. would subject anyone who posted

information on the Wb to nati onwi de jurisdiction. Thus, we
follow the Cybersell line of cases and choose not to exercise
jurisdiction based on the Defendant’s two “passive” Wb sites.

See Transcraft Corp., 1997 W. 733905, at *9. The Defendant’'s Wb

sites may include defamatory information about the Plaintiff as
the creator of the Quackwatch Wb site, but the fact that such
information is accessible worldw de does not nean that the
Def endant had the intent of targeting Pennsylvania residents with
such information. Decl. Barrett 3/5/99 at Y 10, 22. I ndeed,
Plaintiff has failed to provide any evidence that Defendant’s Wb
sites intended to target Pennsylvania residents.

We agree with the Plaintiff that posting of nessages to
| i stserves and USENET di scussion groups technically differs from
t he mai nt enance of a “passive” Wb page because nmessages are

actively dissenminated to those who participate in such groups.
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See ACLU, 929 F. Supp. at 834-35. However, for jurisdictional
pur poses, we find that these contacts are akin to a “passive” Wb
site and insufficent to trigger this court’s jurisdicition.

Here, the nature and quality of the contacts nade by the

Def endant were accessi ble around the world and never targeted nor
solicited Pennyslvania residents.® Every listserve or discussion
group that the Defendant posted a nessage to was concerned wth
health care issues and was national in scope. 1d. at 7 9, 12,
13, 16, 18, 20, 23.°%° Not unlike the maintenance of a “passive”
Web site, anyone who is interested could becone a nenber of such
| i stserves or USENET groups,’ and we cannot see how fromthat

fact alone, it can be inferred that the Defendant directed its

efforts towards Pennsylvania residents. See Cybersell, 130 F. 3d

at 419.

“Wiile Plaintiff asserts that Defendant is “closely
associated with Philip Heggin,” who solicits Internet users to
becone hosts for |ocally-based STOP Fl ouridati on USA hone pages,
see Decl. Barrett 3/5/99 at § 27, such a “cl ose associ ati on” does
not anmount to any kind of evidence that Defendant has
participated in local solicitation of Pennsylvania residents.

W certainly do not hold Ms. Sherrell accountable for other
| nternet users who have nade links to her Wb page or
di ssem nated nessages originally witten by her. See Decl.
Barrett 3/5/99 at T 14-15, 24, 28; Decl. Sherrell 4/2/99 at 1Y 7-
8. Regardless, none of this Internet activity by others users
targeted Pennsylvania residents. |d.

The invol venrent of Internet users in such groups across the
world are at the option of the individual user, with the
exception that some newsgroups are noderated. See ACLU, 929 F
Supp. at 834-35.

21



The anal ogy of a listserve or USENET di scussion group to a
“passive” Web site conports with the limted case |aw on the
relati onship between Internet activity and personal jurisdiction.
Unli ke distributors of magazi nes or other materials who can
affirmatively decide not to sell or distribute to certain foruns,
after posting to a |istserve or USENET di scussion group on the
Internet, the option of bypassing certain regions is not

avai l able. See Hasbro, 994 F. Supp. at 42. W are m ndful that

“the likelihood that personal jurisdiction can be
constitutionally exercised is directly proportionate to the
nature and quality of commercial activity that an entity conducts

over the Internet.” Zippo Mg. Co., 952 F. Supp. at 1124. The

Def endant did not participate in any on-line interactions such as

the acceptance of information fromforumresidents, see Maritz,

Inc., 947 F. Supp. at 1333, the entrance into a contractual
agreenent via the transm ssion of electronic mail, see, e.q.,

Zippo Mg. Co., 952 F. Supp. at 1126-27; ConpuServe, 89 F.3d at

1263, or the use of its Wb sites to encourage contacts wth

forumresidents, see, e.q., Hasbro, 994 F. Supp. at 44; Gary

Scott Int’l, 981 F. Supp. at 717.8 The non-commercial nature of

Def endant’ s postings neans that she is unlike the comrerci al

entrepreneurs in other Internet cases who have actively availed

8The exception is an e-mai|l exchange between the Plaintiff
and Defendant that will be di scussed bel ow
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t hensel ves of the privilege of conducting business in the forum
state.

Moreover, all of the presuned defamatory statenents nade by
the Defendant attacked the Plaintiff in his national capacity as
an advocate against health care fraud and in favor of the
fluoridation of water sources. Decl. Barrett 3/5/99 at 1Y 13,

16, 18, 20, 22. Even Plaintiff highlights in his affidavit that
he is well-known in his capacity as an international figure
through the notoriety of his Wb site which has “received
international acclaim with nore than fifty awards and/ or
favorabl e nentions in newspapers, magazi nes, and journals

t hroughout the world.” 1d. at § 6. Plaintiff cannot point to
any defamatory statenents that attack himin his capacity as a
Pennsyl vani a psychi atri st or any postings by the Defendant that
intended to target Internet users in Pennsylvani a.

Finally, we find that the addition of two e-mail contacts by
the Defendant to the Plaintiff is insufficient to trigger
personal jurisdiction. The Third Crcuit has held that tel ephone
comuni cations or mail sent by a defendant does not trigger
personal jurisdiction if they “do not show purposeful availnent.”

Mel |l on Bank, 983 F.2d at 556; see also Reliance Steel Prods., 675

F.2d at 589; Gehling, 773 F.2d at 544. The first e-mail was sent
by the Defendant in order to engage Plaintiff in an e-nmai

di scussi on about issues discussed on his Quackwatch Wb site.
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Decl. Barrett 3/5/99 at 1 9. Plaintiff refused to respond to her
e-mail. 1d. However, when Plaintiff |ater cane across her Wb
site, he did then e-mail Defendant the foll ow ng nessage
threatening a | awsuit:
| have just read and dow oaded your page at http://hone.
cdsnet. net/~fl uori de/ quacks. ht m The information you
have taken from Privitera s book contains statenents
about ne that are fal se and defamatory. | have inforned
him of this fact and, since he has refused to retract
them | expect to sue himin a California court for
I'ibel. Unl ess you renove what his book says about ne
fromyour web page, | will add you as a co-def endant
You al so directly accuse nme of being a big liar. |
woul d suggest that you renove that statenent also. |If
you want to attack what | say, you have a right to do so.
But calling ne nanmes can get you sued.
| regard libel as a serious matter. | amnot thin-
ski nned and have no objection to people disagreeing with
nmy i deas. But attacking nme as di shonest is quite another
matter.
Id. at ¥ 10. In response, the Defendant sent an e-mail stating
that she had nodified the content of her Web site to sone degree.

Id. at ¢ 11.

The extent of the e-mail comuni cation between Plaintiff and
Def endant does not anmount to “purposeful availnment” of the
“privilege of acting” wthin Pennsylvania. As mnim
correspondence alone will not satisfy m ninmumcontacts, we cannot
say that the Defendant’s act of initially sending e-nmail or the
second responsive e-mail to the Plaintiff triggers jurisdiction.

Conpare Carteret Savings Bank, 954 F.2d at 149. Wile tel ephone

and mail contacts with residents of the forum state can be enough
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to subject a defendant to jurisdiction, such cases include other

i ndi cati ons of a substantial connecti on. In Carteret Savings,

for exanple, in addition to tel ephoning and corresponding wth
his client, the Louisiana |awer also traveled to New Jersey to

visit his client. 1d. at 149-50; see also Mesalic v. Fiberfl oat

Corp., 897 F.2d 696, 701 (3d Cir. 1990) (rmail and tel ephone
comruni cati ons between New Jersey and Florida, as well as
delivery of the product and substantial repairs by defendant’s
mechanics in New Jersey triggered jurisdiction). Here, we find
that the sent e-mails do not occur in a context of a “substanti al
connection,” nor anount to the | evel of purposeful targeting

requi red under the m ninmum contact analysis. See Burger King,

471 U. S. at 475.

Thus, we find that Plaintiff has failed to show that
Def endant purposefully avail ed herself of the privil ege of
conducting activities wwthin the forumstate through her |nternet
activity.

2. Effects Test

Next, Plaintiff argues that this court can exercise

jurisdiction over the Defendant under the “effects test” of

Calder v. Jones, 465 U. S. 783 (1984). The test focuses on the

extent to which Defendant’s tortious conduct is aimed at or has
effect in the forumstate. |In Calder, for exanple, the Court

found proper a California court’s exercise of personal
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jurisdiction over the defendants, because the defendants knew
that California would be the “focal” point of the injuries
resulting fromtheir intentional conduct. [d. at 789-90. The
Court chose to exercise jurisdiction because it concl uded that
the defendants’ intentional, and allegedly tortious, actions were
expressly ained at California.® The Third Crcuit has el uci dated
the Calder “effects test” as foll ows:

(1) The defendant commtted an intentional tort;

(2) The plaintiff felt the brunt of the harmin the forum

such that the forumcan be said to be the focal point of

the harm suffered by the plaintiff as a result of that

tort;

(3) The defendant expressly ained his tortious conduct at

the forumsuch that the forumcan be said to be the focal

point of the tortious activity.

Ino Indus., Inc. v. Kiekert AG 155 F.3d 254, 265-66 (3d Cir.

1998).
Courts have also applied the effects test to tortious on-

line conduct. See, e.q., Panavision Int'l, L.P. v. Toeppen, 141

°The followi ng factors were significant to the Court’s
determ nation

The allegedly libelous story concerned the California
activities of a California resident. It inpugned the
pr of essi onal i smof an entertai ner whose tel evi si on career
was centered in California. The article was drawn from
California sources, and the brunt of the harm in terns
bot h of respondent’s enptional distress and the injury to
her professional reputation, was suffered in California.
In sum California is the focal point both of the story
and of the harm suffered.

Cal der, 465 U. S. at 788-79.
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F.3d 1316, 1322 (9th Cr. 1998); Edias Software Int'l, 947 F

Supp. at 420; Transcraft Corp., 1997 W. 733905, at *3. The Ninth

Circuit found that jurisdiction could be exercised over the
nonr esi dent defendant, who for the purpose of extortion, created
a schene for registering Panavision's trademark as a Wb site.

Panavision Int’l, 141 F.3d at 1322. In applying the effects

test, the court stated that “sinply registering soneone else’s
trademark as a donmain nanme and posting a web site on the Internet
is not sufficient” to trigger jurisdiction. 1d. However, the
court chose to exercise jurisdiction over the defendant in

Panavi si on because he knew that his schene of extortion would

likely have “the effect of injuring Panavision in California
wher e Panavi sion has its principal place of business and where
the novie and television industry is centered.” 1d.

As di scussed above, all of the defamatory statenents nade by
the Defendant attacked Plaintiff in his national capacity as a
physi ci an who had spoken out against health care fraud and
supported the fluoridation of water sources. Decl. Barrett
3/5/99 at 9T 13, 16, 18, 20, 22. Plaintiff is clearly a
national, if not international, figure who has investigated and
dealt with issues relating to quackery, health frauds,
m sinformati on and consuner strategy. 1d. at Y 4, 6. The
foll owi ng are several exanpl es of Defendant’s defamatory

statenents posted on the Internet:
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(1) To those of you who are interested in Stephen
Barrett’s true purpose in attacking chiropractic,
as well as his relentless pronotion of water
fluoridation, this file mght be of interest:
http://hone. cdsnet. net/ ~fl uori de/ quacks. ht m It
exposes Quackwatch and the Anmerican Council on
Science and health (Barrett, Jarvis, Welan,
Easl ey, Munro, et al) in their attenpt to elimnate
conpetition in the health care field, discredit
chiropractors, and pander to the anti-consumner
speci al interests.

(2) The Anerican Council on Science and Health, and Stephen
Barrett’s Quackwatch group pretend to be consuner
advocat es.

(3) Barrett Easley, Welan, Jarvis: Bogus Consuner
Wat chdogs.

Id. at 1Y 13, 18, 22. Al these defamatory statenents associate
Plaintiff with his work associated with the Quackwatch Wb site
and none as a psychiatrist practicing in Pennsylvania. Under the
“effects test” of Calder, we do not find that such defamatory
statenents anount to actions “expressly ainmed” at Pennsyl vani a.
465 U. S. at 788. If anything, the defamatory statenments concern
the Plaintiff’s non-Pennsylvania activities and inmpugn his

prof essionalismas a nationally-recogni zed consunmer health
advocat e.

Yet Plaintiff, w thout any evidentiary support, maintains
that the brunt of the harm from such defamatory statenents was
suffered in Pennsylvania, which is the focal point of his
prof essional and personal life. It is certainly foreseeabl e that
some of the harmwould be felt in Pennsylvania because Plaintiff

lives and works there, but such foreseeability is not sufficient
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for an assertion of jurisdiction. Wrld-Wde Vol kswagen Corp.

444 U. S. at 295; Rush v. Savchuk, 444 U.S. 320, 328-329 (1980).

Wil e we agree that Pennsylvania residents are anong the
recipients or viewers of such defamatory statenents, they are but
a fraction of other worldw de Internet users who have received or
viewed such statenents. “[T]he nere allegations that the
Plaintiff feels the effect of the Defendant’s tortious conduct in
the forum because the Plaintiff is located there is insufficient
to satisfy Calder.” See Inp, 155 F.3d at 263. Unl ess

Pennsyl vania is deliberately or knowi ngly targeted by the
tortfeasor, the fact that harmis felt in Pennsylvania from
conduct occurring outside Pennsylvania is never sufficient to

sati sfy due process. See Santana Prods., Inc. v. Bobrick

Washroom Equi p., 14 F. Supp.2d 710, 715 (M D. Pa. 1998); Surgica

Laser Techs., Inc. v. CR Bard, Inc., 921 F. Supp. 281, 285

(E.D. Pa. 1996); Driscoll v. Matt Blatt Auto Sales, Cv. A 95-

5314, 1996 W. 156366, at *3 (E.D. Pa. Apr. 3, 1996). Thus, we
refuse to exercise jurisdiction over the Defendant on the basis
that sone of the harm caused by her tortious conduct occurred in

Pennsyl vani a.

% note that Plaintiff has not provided any evidence that
Pennsyl vani a residents accessed any of the Wb sites or
participated in any of the relevant |istserves or USENET
di scussion groups. W nerely presune that sone Pennsyl vani a
residents read the defamatory materials as part of the network of
wor | dwi de users who have access to the Wb
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C. Fair Play and Substantial Justice

Since the Plaintiff has failed to prove the first prim
facie el ement —that the Defendant had m ni num contacts with
Pennsyl vani a necessary to have reasonably antici pated bei ng hal ed
into court —we are not required to exam ne whether the exercise

of personal jurisdiction is reasonable. See Penzoil Prods. Co.,

149 F. 3d at 201. Wen the mninmum contacts requirenent is net,
personal jurisdiction cannot be exercised unless it would conport

wth ““traditional notions of fair play and substanti al

justice.’” Asahi Metal Indus., 480 U S. at 113 (citations
omtted).

We certainly are synpathetic to the plight of the Plaintiff
and that he should be able to seek proper relief. Al though
either party would be burdened to litigate in the other’s hone
state, we do note that Plaintiff has sued Joseph Lisa for |ibe
and is suing, or expecting to sue, two individuals in California
for Iibel. Decl. Barrett 3/5/99 at Y 10, 22. Mbreover, we
cannot help but think that the exercise of personal jurisdiction
over non-commercial on-line speech that does not purposefully
target any forumwould result in hindering the wi de range of
di scussion perm ssible on listserves, USENET di scussi on groups
and Wb sites that are informational in nature. However, we need
not reach the issue of whether the exercise of jurisdiction would

be unreasonable or unfair in this case. Plaintiff has failed to
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prove that Defendant has the m nimum contacts sufficient to neet
the first prong of the specific jurisdiction analysis.
I n concl usi on, we cannot exercise personal jurisdiction over

t he Defendant Darlene Sherrell. An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN BARRETT., MD. .
Pl aintiff, : Gvil No. 99-736
V.

THE CATACOVBS PRESS, JANMES
R. PRIVITERA, MD., ALAN
STANG M A., DARLENE
SHERRELL, and CDS NETWORKS
| NC. ,

Def endant s.

ORDER

AND NOW this 12th day of April, 1999, upon consideration of
Def endant Darl ene Sherrell’s Mtion to Dismss Pursuant to Fed.
R Cv. Proc. 12(b)(2) for Lack of Personal Jurisdiction filed on
February 22, 1999, the Answer of Plaintiff to Defendant Darl ene
Sherrell’s Motion to Dismss filed on March 8, 1999, and
Def endant Darlene Sherrell’s Reply Brief, it is hereby ORDERED
that said Motion is GRANTED and Plaintiff’s Conplaint against
Def endant Darl ene Sherrell is DI SM SSED wi t hout prejudice

pursuant to Fed. R Gv. P. 12(b)(2).

BY THE COURT:

F.S. Van Antwerpen, U S. D J.
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